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When faced with terminating employees, it pays to have good
records, be professional, and stick to the facts

Firing, terminating, restructuring. No
matter what euphemism you use, it is the
company’s responsibility to ensure that
there is adequate (current, complete, and
consistent) documentation to support the

decision to end the employment
relationship.
“What about the doctrine  of

employment-at-will,” you ask? A very
good question. Although employment-
at-will may be a valid defense in a
wrongful discharge action, it is important
employers understand that any violation
of a variety of other employment-related
laws, including Title VII, FMLA, ADEA,
ADA, etc., trump employment-at-will.
Further, a company doesn’t actually have
to violate any laws for a former
employee to bring legal action against
them. The assertion by the ex-employee
may be enough for a lawsuit.

When a former employee decides to
challenge a company’s decision to
terminate, the employer often scrambles
to gather whatever documentation may
be available to support its defense.
Moreover, it often seems that the burden
of proof lies with the employer rather
than the individual challenging their
decision.

Wrongful termination legal actions are
often the result of the organization being
ill-prepared, disorganized, and/or incon-
sistent in its termination practices. Also,
at times company representatives tasked
with conducting exit meetings may not
act in a calm, respectful, professional
manner and don’t always stick to the
facts. These actions can stir negative
emotions in the terminated individual,
often leaving them feeling angry,
victimized, and seeking revenge.

It’s a good idea to establish specific policies
and procedures regarding terminations:

Develop a company-wide termination
policy outlining acceptable procedures.

Establish  specific guidelines that
everyone responsible for terminating
employees must follow.

Develop/update your policy regarding
employee discipline and make sure it is
consistently applied by all managers
and supervisors.

Train managers and supervisors on the
appropriate and consistent use of
performance appraisals—including the
honest evaluation of under- performing
employees.

Outline acceptable, defensible grounds
and procedures for terminating
employees.

Gather Documentation in Advance

Review the employee’s file and related
documentation well in advance of the exit
meeting. Pay close attention to disciplinary
actions, attendance records, performance
reviews, manager’s notes, etc.—anything
that influenced the decision to terminate.

Avoid “On the Spot” Firing

If an employee’s actions are grounds for
immediate termination, remove the
employee from the situation. Then
suspend them in order to allow time for an
investigation. This additional time will also
allow emotions to settle. If the conclusion
is to terminate the employee, it should
be done in person, with a member of HR
or the management team as a witness,
and in a professional and respectful
manner.

Do a Legal “Gut Check”

Before any termination, solidify the facts
and identify any areas of legal exposure
for the company. It may be a good idea
to check with an attorney who specializes
in employment law. Do your best to
minimize or eliminate potential issues.

Stick with the Facts

A well run exit meeting will be firm,
compassionate, and factual. Avoid
saying things that will put the dismissed
employee on the defensive, as this may
make tempers flare. Also, don’t try to
make the person feel better or lessen the
blow with statements like:

I’'m personally sorry about this.

You never really had a fair chance to
succeed here.

It’s not my decision to fire you, my
boss made me do the dirty work.

You know the company is all
messed up, you're better off leaving.

I hate to say this, but you should
have seen this coming.

This really is a blessing in disguise.

You're the lucky one, we’re all stuck
here.

Using the CareerMap™ outplacement
program, CANIAHR works with clients
to plan and implement appropriate exit
meetings. We’'re here to help.
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